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The decree appealed from must, therefore, be reversed, and the 
complainant's bill dismissed. Reversed. 

NOTE. — The doctrine enunciated in the foregoing opinion, that when one 
executes to a personal representative a receipt in full of all his interest in the 
estate, there is a prima facie presumption that the receipt was intended to include 
his interest in assets not reduced to possession ( consisting in this case of uncol- 
lected judgments), was doubtless proper under the circumstances of the case; but 
we should hesitate to accept it as universally applicable. The weight to which 
such a receipt is entitled ought to depend upon the particular circumstances of 
each case. If, for instance, the judgments in this case had been against defend- 
ants who were notoriously insolvent, or whose solvency was even questionable, it 
would not accord with business practice to presume that the personal representa- 
tive had taken such judgments into account in settling with the next of kin — 
although the judgments may have afterwards been paid. On the contrary, if the 
presumption is to conform to probabilities, it should be the reverse. 

But, aside from this presumption, the conclusion of the court is clearly justified 
on the score of laches. 



Birmingham v. Chesapeake & Ohio Kailway Co.* 
Supreme Court of Appeals: At Staunton. 

September 20, 1900. 
Absent, Riely, J. 

1. Statute of Limitations — Personal injury — Action in form ex contractu. The 

object of an action and not its form determines what act of limitation is appli- 
cable. If the thing complained of is an injury to the person the limitation 
in assumpsit is the same as if the action were in form ex delicto. 

2. Statute op Limitations — Bevivable actions — Personal injuries. The object of 

the amendment to section 2006 of the Code made by the Act of January 29, 
1894, was to give the right of revival in cases where the plaintiff in actions for 
personal injuries died pending the action, without regard to the cause of 
death, and not to make all actions for personal injuries revivable. 

3. Action foe Personal Injury — Incidental damages — Death of plaintiff before 

action — Statute of limitations. A claim for indirect and incidental damages to 
a plaintiff's estate, arising from an injury purely personal in its nature, does 
not cause the action brought to recover for such injuries, to survive. 

Error to a judgment of the Circuit Court of Botetourt county ren- 
dered October 24, 1899, in an action of assumpsit wherein the plaintiff 
in error was the plaintiff, and the defendant in error was the defend- 
ant. Affirmed. 

* Reported by M. P. Burks, State Reporter. 
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The case, as stated in the petition for a writ of error, is as follows: 

"About the 1st of December, 1897, Mrs. Birmingham bought a ticket at Buch- 
anan, and took the train about sun-down, accompanied by four small children, 
and some luggage. She transferred at Clifton Forge to the main line of defend- 
ant's road, and continued her trip to West Virginia. Near two o'clock after mid- 
night, the conductor came through the coach on which she was riding and told 
her that the next stop would be at Thurmond, where she would have to transfer 
to the Loup Creek Branch road, on which was her destination, Harvey station. 
In a few moments the whistle blew, and presently the train stopped ; she waited a 
reasonable time for the conductor to come and aid her in alighting with her chil- 
dren and luggage . . . . ; and, he failing to come, and uneasy lest the train 
should start again, she waked up the children, who were all asleep, and proceeded 
as best she could to get off, without assistance. It was very cold, and was raining 
hard. She found it very dark, and with difficulty let the children down, one at a 
time, to the ground, which she could not see. Finally, having handed her lug- 
gage down, with her infant in her right arm, she took hold of the railing and 
undertook to get down herself, when, owing to the fact that she could not tell 
accurately the distance to the ground, she wrenched and strained her left shoulder 
and back. There she remained in the rain for some minutes, not knowing where 
they were, when she saw the conductor and asked him where they were. To this 
he replied that they were at the tank. She asked him why he had not stopped at 
the station and let her off, to which he replied that he had to take on water and 
the train was late. She then asked him whether he couldn't help her to the sta- 
tion, and he told her that he hadn't time, and would have to leave with his train. 
She then trudged with the children and luggage for three hundred feet until she 
reached the station ; terrified by the noise and confusion of yard engines running 
over the tracks on the station yard over which she had to pass ; and suffering 
great pain from the injuries received -by her in alighting from the train. 

"When she reached the station she was shown into the waiting-room by the 
night agent. She was wringing wet from the exposure, and very cold. She had 
to remain there for several hours to take the train on the Loup Creek Branch 
road. There was no fire in this room ; and from this exposure and wetting and 
cold she contracted a severe malady in her face and head, the result of which was 
that she had to have every tooth in her mouth extracted, and has suffered greatly 
with her shoulder and back ever since ; whereas, prior thereto, she was a vigorous, 
strong woman, of the age of 29 years." 

Mrs. Birmingham returned to Virginia in February, 1899, and in- 
stituted this action. 

The defendant pleaded the act of limitation of one year, to which 
plea the plaintiff demurred. The court overruled the demurrer, and 
entered judgment for the defendant. 

Frank T. Glasgow, for the plaintiff in error. 

E. L. Parrish & Son, for the defendant in error. 

Harrison, J., delivered the opinion of the court. 
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This is an action of trespass on the case in assumpsit brought to re- 
cover damages for personal injuries alleged to have been sustained by 
the plaintiff through the negligence of the defendant. 

It appears that suit was not brought within one year from the time 
the cause of action arose, and that the defendant, in addition to the 
general issue, filed its plea of the statute of limitations, which was 
sustained, and judgment given accordingly. 

It is contended that the one year statute of limitations does not 
apply, that this is an action ex contractu, brought to recover damages 
for the failure of the defendant to safely transport the plaintiff over 
its railroad from Buchanan, Va., to Harvey, West Va., and that it is 
governed by section 2920 of the Code, which prescribes a limitation 
of three years upon all contracts, except those specifically mentioned 
therein, and as to which some other limitation is provided by said 
section. 

This position is not tenable. The limitation is not determined by 
the form of action, but by its object. If the thing complained of is 
an injury to the person the limitation in assumpsit is the same as if the 
action were in form ex delicto. "Whenever the injury is merely 
personal, whether resulting from breach of contract or from tort, the 
maxim, actio personalis moritur cum persona, prevails." Grubb v. 
Suit, 32 Gratt. 203. 

The object of the suit at bar being to recover damage for personal 
injuries alleged to have been sustained by the plaintiff, the limitation 
in tort actions is applicable. 

It is further contended that even if this be regarded and treated as 
a tort action, it would not be barred in one year; that under the law, 
as it is now, the limitation upon such an action is five years. Prior 
to January 29, 1894, this action, being to recover damages for personal 
injuries, would have been barred, unless the suit had been brought 
within one year from the time the injury complained of was inflicted. 
Anderson v. Hygeia Hotel Co. , 92 Va. 687. 

By an act approved January 29, 1894, the legislature amended and 
re-enacted section 2906 of the Code so as to make it read as follows : 

" When bight op action not to determine, nor action when brought 
to abate. — The right of action under sections 2902 and 2903 shall not determine, nor 
the action when brought, abate by the death of the defendant, or the dissolution of the cor- 
poration, when a corporation is the defendant ; and when an action is brouqht by a party 
injured, for damages caused by the wrongful act, neglect, or default of any person or cor- 
poration, and the party injured dies pending the action, the action shall not abate by 
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reason of his death, but his death being suggested, it may be revived in the name of his 
personal representative." Acts 1893—4, p. 83. 

The question presented involves a construction of the statute quoted, 
it being contended that this amendment makes all actions for personal 
injuries revivable, and therefore, under the provisions of section 2927, 
the period of limitations to such actions is extended to five years. 

The amendment in question is somewhat obscure; the language, 
however, does not warrant the conclusion that the intention was to 
make such a radical change in the law as that suggested by the present 
contention. The object intended to be accomplished was, we think, to 
give the right of revival in cases where the plaintiff died pending the 
action, without regard to the cause of death. Before the amendment 
an action to recover damages for personal injuries could not be revived 
except in those cases where the plaintiff died as a result of the injuries 
complained of; whereas, under the law as amended, if the plaintiff 
die, pending the action, no matter from what cause, the action may be 
revived. The amendment was not intended to change or affect the 
period of limitations to actions for personal injuries, and such actions 
must, as heretofore, be brought within one year next after the right to 
bring the same shall have accrued. 

It is further suggested that special damages being laid in the decla- 
ration is sufficient to cause the action to survive. The special damage 
relied on is one hundred dollars alleged to have been paid out on ac- 
count of the injuries sustained by the plaintiff. Such a claim for 
indirect and incidental damages to the plaintiff's estate, arising from 
an injury purely personal in its nature, does not, cause the action, 
brought to recover for such injuries, to survive. Mumpower v. City 
of Bristol, 94 Va. 737. 

For these reasons, the judgment of the Circuit Court must be 
affirmed. Affirmed. 

NOTE. — This case, in brief compass, settles several questions of practical im- 
portance in this State — questions which have given rise to much difficulty to 
practitioners, and to considerable discussion in these pages. We heartily concur 
in each of the points decided. 

The first of these is, that where the gravamen of an action consists of personal 
injuries, the statutory limitation of one year is applicable, notwithstanding the 
circumstance that the plaintiff has properly brought an action in contract — as 
where a passenger sues a carrier on the contract to carry safely, alleging a breach 
which has resulted in personal injury. In other words, in determining the period 
of limitation, the court will look to the substance of the cause of action, rather 
than to the form of the action itself. This had not been distinctly decided in this 
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State before, though it seems the necessary result of the ruling in Grubb v. Suit, 
32 Gratt. 203, cited in the opinion. The latter case went only so far as to deter- 
mine that the question whether an action were revivable or not, depended on its 
substantive character rather than on its form — and an action for breach of promise 
of marriage was held not revivable, since the wrong to be redressed was more in 
the nature of a tort than a breach of contract. From that case there was but one 
step to the decision in the principal case, namely, the cause of action being not 
revivable, is barred in one year, under sec. 2927 of the Code. See also Lee v. 
Hill, 87 Va. 497, 499-501; Taylor v. Manchester Railway (1895), 1 Q. B. 134; 
Boor v. Lourey, 103 Ind. 468, 53 Am. Rep. 519, and note collecting the authorities. 

The second point of interest, namely, that an action for personal injuries is not 
made revivable by sec. 2906 of the Code, as amended by Act of Jan. 29, 1894 
(Acts 1893-4, p. 83), was foreshadowed in 4 Va. Law Beg. 772, where the point 
is somewhat elaborately reasoned out, upon suggestions made by Prof. Chas, A. 
Graves. 

The third and last point of interest in the principal case, that if the ac- 
tion be in substance to recover damage for personal injuries, it is not made re- 
vivable pro tanto by alleging special damage to the plaintiff's estate, incidental to 
the personal injury, was substantially settled in Mumpower v. Bristol, cited in the 
opinion. This subject is discussed at some length in an editorial note to the case 
last cited, in 3 Va. Law Beg. 422. 



McKeever v. Commonwealth.* 

Supreme Court of Appeals : At Staunton. 

September 20, 1900. 
Absent, Riely, J. 

1. Sale op Liquors — What constitutes sale by tlie gallon. To constitute a sale by 

the gallon there must be a sale and delivery to the buyer of an entire gallon. 
Setting aside a gallon in a jug and making it for the purchaser, who has paid 
for it, and subsequently delivering it in smaller quantities to the purchaser, or 
on his order, is an evasion of the law. 

2. Sale of LIQUORS — Indictment for sale to two jointly — Proof of separate sales — 

Absence of plea — Objection to evidence. Where one is indicted for selling liquor 
without license to two persons jointly, and also for selling to the same persons 
jointly in quantities of less than one gallon, and the evidence shows a separate 
sale to each of them, this court will not disturb a verdict of conviction when 
no plea was interposed, and no objection made to the introduction of the 
evidence. 

Error to a judgment of the Circuit Court of Kockbridge county, 
rendered March 29, 1900, affirming the judgment of the County 

♦Reported by M. P. Burks, State Reporter. 



